


"o thé HO. Hk. W, Skeen, Judge of thewCircuit 
Gourt for Lee County, Virginia: 

Your orator, the Keokee Coal & Coke Company, a corpora 
tion, showeth unto your honor, that a suit is now pending in your 
honor's careuit court for Lee County, on the law side thereof 
avainst your orator by one W. &S. Ambergy and one A. D. Rowe, the 
guid being an action of assumsit to recover an alleged indebtedness 
due to the said defendants by your orator of $5334.00. The said 
action of essumsit is a new cause, the declaration having been 
filed January 16th, 1908, and proeess: thereon executed on your 
orator by service on an agent on February 14th, 1908. ‘The present 
‘term of the Lee Circuit Court is the first term at which the said 
case has matured. 

Your orator says, that the said action is based on a cer- 
tain letter written by your orstor to the ssid plaintiffs, dated Nov. 
e8th, 1907, and dated Keokee, Lee County, Virginia. Which letter 
is as follows: 

"We herewith accept your offer to clear right of way for 
connecting line to Blackmountain Railway where ever necessary for 
po.-OO per cne hundred sq. ft. For all railroad ties from this materis 
al we shall pay you £Octs. and for all mining ties one-half amount 
phideStirgiles a . : | id 

fhis letter was signed by your orator by their superin- 
tendent and was intended to be in confirmation of a verbal agree- 
ment that day, or shortly prior thereto made, between your oretor 
and saia plaintiffs, but the wrrealn contract entere? into between 
your orator and the said plaintiffs was that said work of clearing 
shouid be at the price of 56.00 per one hundred feet Square instead 


of one huncred square feet. A simple mistake occuring when your 


orator reduced the said agreement to writing, and the mistake 


was not discovered by your oretor until after» the work of clearing 


had been done, or nearly so. ‘The work referred to was Clearing off 
& right of way for the building of a branch line of railroad, anda 


wOeOO per one hundred feet square was a large price for the work, while 





re 
your honor will see $6.00 per one hundred square feet would be 
ten times this amount. The said plaintiffs accepted this con- 
tract on the basis of $6.00 per one hundred feet square, and did 
the said work and were paid for the same in full by your orator on 
thet basis, and they so treated and considered the agreement un- 
til the time the work was completed or about completed when 
they »aisccovered the mistake in the letter, and then began to demand 
of your orator payment on the basis of $6.00 per one hundred 
square feet, vwoich your orator declined to pay, whereupon the 
aforesaid sction at law was brought. 

The said plaintiffs in the action at law are intending 
to use and will unless restrained, use the aforesaid letter as 
evidence against your orator in the said action at law, and your 
orator is uncertain as to the rights of tigeacourt of law to core 
rect this mistake, but comes imto a court of equity where such 
matters are certainly coffiizabae for relief. 

Wherefore being without remédy save in a court of equity, 
the prayer of your orater is, that W. S. Ambergy and A. B. Rowe be 
made parties defendants to this bill, and be required to answer 
the same, but answer under osth is waived, that an injunction 
issue restraining the parties - gRibktheir action at law until this 
Cause can be heard. . That upon a hearing the defendants be re- 
quired to deliver up the said letter to have the same corrected, 
and that the same be mde to read one hundre feet Square instead 
of one huncre square feet pn the part hereinbefore set out, and 


that the said defendants te prohibited from recovering from your 


orator any portion of the amount alleged to be due, if any should be 


due, which your orator denies, in excess of the contract price of 
Be, * 

36.00 per one hundrej feet square for certain work; and for such 
other and further and general relief as to equity may scem meet, 


and the nature of its casue may require. Your orator will ever pray 
&C 





Virginia, Lee County, to-wit: 

. Ewing, Clerk of the Circuit Court for Lee 
County, Virginia, do certify that Rk. f. Irvine this day personally 
apoeared before me and made oath that he is attorney and agent for 
the Keokee coal and coke company, plaintiffs in the foregoing 


bill of injunction, and that the statements made in the said 


bill are true as he verily believes. 


Given under my hand this the 5th day of May, 1908. 


Spt Vine f Ma / CQherk, 








LEE CIRCUIT COURT. 


zt 


To the Honorable H. A. W. Skeen, Judge of the Circuit Court 


of Lee County, Virginia. 


The joint demurrer and answer of W. S. Amburgey and A. B. 
Rowe to a bill exhibited against them, in this Honorable 
Court, by the Keokee Coal & Coke Company, a corporation. 
Defendants say that the said bill is not sufficient 
in law to call upon them to answer in this Honorable Court , 
and, therefore, they demur to the same, and pray judgment 
of this Honorable Court; and, for cause of demurrer, they say: 
That no sufficient grounds for maintaining the said bill 
is alleged, and that said alleged mistake averred in said bill 
is. not such a mistake as a court of chancery can correct; and, 
Not waiving the said cemurrer, but relying and insisting 
they say that it is true that they have instituted 


thereon, 


in tne Circuit Court of Les County an action of assump sit 

by which they seek to recover from tne said Keokee Coal 

& Coke Company the sum of $5,334.00 for labor rendered by 

them for said defendant, in the cause at law, at its special 
instance and request; and, it is further true that the con- 
tract under which they did and performed the said work 18 a 
written contract, executed on the 28th day of March, 1907, 

(and not the 28th day of November, as alleged in the said bill); 


and it is further true that they propose to use the said written 


contract as evidence in their benalf in the action of assumpsit 


aforesaid, now pending in this Honorable Court. 
It is further true that the said contrat was made with 
Mr, H. E. Judd, Superintendent of the said defendamt company; 


that it was reduced to writing by him, and delivered to your 





responénts on the day it bears date, or the day thereafter . 
It is not true that this written cmtract was intended to be 
a confirmabion of a verbal agreement that day or shortly 
yrior thereto made between the said Judd and your respondents; 
put, on the contrary, the whole facts and circumstances of 
that contract are as follows: 

Your respondents were manufacturing ties for tne¢s aid 
Keokee Coal and Coke Company, and on a certain date went v0 
the office of the Superintendent of said defendant company 
to make some enquiries about the work in which they were then 
sngaged, and while there, Mr Judd asked them 1f they would 
not take a job of clearing off the rignt of way over wWhicn 
the said company desired to build a branch or spur line of 
railroad to intersect with the Black Mountain Railway Company's 


road, which was then being costructsd in and through the Crab 


Orchard, in Lee County, Virginia, and proposed to your respond- 


ents, if they would clear off the same, under the directions 

and to the satisfaction of the said Keokee Coal and Coke Company, 
or its superintendent, that he would pay them tne sum of 81x 
dollars for every one hundred square feet of right of way 80 
cleared. Respondent, Amburgey, particularly called tne atten= 
430n of the said Judd to the fact that there was @ very wide 
difference betveen a hundred square feet of land and a pre 

of land one hundred feet square, and asked him if he meant 

every one hundred square feet, to which he responded that he 
knew there was a difference, and went to his book and looked 


at it, and.then said that he meant to pay them six dollars 





aie 


for every one hundred square feet so cleared. Respondents 
asked him to reduce his proposition to writing, and told him 
that they would go and look over the land to be cleared, 

which they did, and that eveneing or the next day, respondents 
went back to the office, when he @livered to them the wr it- 
ing aforesaid, a copy of which is contained in the plaintiff's 
bill. Respondents say that there was no mistake in the making 
of the said contract, or in the tems of it. Respondents 

Say thet it is not true that they accepted this contract 

on the basis of six dollars per one hundred feet square, and 
did the said work under any such contract; but, on the contra- 
ry, they accepted the same at the contract price, contained 
in the said agreement, Of six dollars for every one hundred 
square feet; nor, is it true that they considered the agree-+ 
ment to be at six dollars per one hundred feet square until 


Said work was completed, or about completsd; but, on the con- 


trary, they always relied upon it, 1n accordance with the 


terms contained in the said writing. 

They deny that the price of six dollars per one hundred 
feet square was a large price or any unreasonable price at all 
for said work; and they would not, for one moment, have con- 
sidered that price, or undertaken to have performed that work. 

Respondents deny that they were ever paid in full for 
the said work. They further deny that they have ever been 

paid one single cent for said work, but the whole and entire 


anount due for said work is still due and owing to your respondents. 





whi 


And, now, having answered the said bill as fully as they 
are advised it 1s material for them to answer, and praying 
that said injunction be not granted, and that they be hence 


dismissed with their costs. 


VIRGINIA, LEE COUNTY, to-wit: 


This day, W. &. Amburgey, personally appeared before 
me, Geo. P. Cridlin, a commissioner in chancery for the Cir- 
cuit Court of Lee County, and made oath that the facts stated 


in the foregoing answer are true as he verily believes. 


Given Under my hand, this 5th day of May, 1907. 
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pe weee, wo ves qt Ps 


b Ti ae ‘ Fs ate re say 5 At . ore of? ~ 
mes E. Mears, a notary public, in and ia 


in the state of Virginia, at the law 


offices of Irvine & Morison, Big Stone Gap, Virgil 


September, 1908, betweam 


4 ie 4 eee» aa 
to be read as evidence on 


a Pee 


fe ae Pa re Ms ie ey eee yr 
SUR 27 chancery now penaing in the 


cinia, wherein tne Keokec 


Y, Se Ambpurgey and As 3B. 


Rowe are defendant 


Taken pursuant to notice annexed. 


Ps" Srvine.,, 
Attomeys for Plaintiff. 


~~ 


tote @ Mor 1 => O n ¥ 


counsel for defendant 


'. Johns ton 


deposes and 


railroad contractor, and 


St. Bimo, 


State whether or not you are the 


co saale 
wo Chis, 


. 


who is a member of the railroad contracting Tirm 


for some time past operating in this county and in 





Lee County, Virginia, under the firm name of Johnston & 


Grommet Brothers? 


A - I am. 


ok 


Stste what emitracts you have he 


for railroad construction? 


if "}-p- ‘a . z fae Ty f{lxAnwm- "*; 
xt 1@ KC or SJ el ae (335 e vVOMpany 


— 


for constructins a part of the grace and bridging between 


= 


Imboden, Virginia and a pert on he Interstate Railroad, be~ 


tween Appalachia and Norton, Vi einia It covered all the 


44 


the construction OF ti lines, exeept 


iy 


hand you copy of ac mtract entered into on 
of December, 1906, between the Keokee Coal & Coke 
Company . @. Johnston, G. J. Grommet, and iW. J. Grommet, 


p) 4 ; fr. 
composing the firm of Johnston = ‘ro 


vith reference to 
L. § so] ary oO} Ana mint = 
eonstruetion of the 3 ed gerade made between 
ae a F 


a9ig Keokee Coal & Cok tompany, referred tO im you! previous 


answer’? 
gs is a covy of our contract. 


Will you file that copy as an exhib] 


ctl ey 384 


Does this contract cover all nece 
between Keokee Juncticn and the terminus of the branch 


or spur at the Keokee Coal & Goke Company's plant? 





Our contract | h nfinished grading between 


he Keoke mpany's coke ovens, as shown by the 


" ™ ° 4. 
oke ovens with 


rck Mountain Ky. Co. 


3/4 of a mile from the 


ract then covered as 


connecting line; 1 


Learing LOO ft. in length and not 


f 
OTIS 


in connection with clearing? 
It usually refers to 100 So! pr ener sh ¢ 


And how many feet in width? 


100 ft. in width generally, but it does not necessarily 


have to Ou f wide, but it is not to exceed 100 ft. in 


width. 


hat was the prevailing price for this work 


aiong this line or | that you were cmtracting ab at; 


‘whether or #0¢$ your contract of 96.00 per station expresses 


such prevailing price? 





Yes, sir. 


it : : . 
Stote whether or not $6.00 per 100 ft. square was 


price for this work of ‘ 


gearing ? 


oo 


S08 Lp mi Le) 


ms 


by “clearing” in this connection? 
A - Clearing of a railwai right of way is tio cut the 


trees down to a certain height, usually to pile and burn 
oS 9 oy 


the brush and dispvose of the other timber as the engineers 


on “TRS -¢ ompariy require... 


) 
v 


Did your firm do the clearing uncer this contract 


the Junction of the Keokee Branch up to the coke ovens? 


o A, beat No 9 \) ie @ 


t 


Did you or not do the clearing from th 
the 


junction on Black Mountain ky. line doi 


Ke oxee 


Tmboden ? 


‘ a ine | ul as 1 a9 Pal Le 7 ol a. ; a = = a Ss Let 
All that was unfinished when W ame on the wor, 


+974 


Wat is meant by "“grubbing” as 
contract 

vherever grubbing is necessary; any porvion 
is grubbed which is between the slope 


betweenthe sloge stakes ofa 


be 
i a | a as fe = * r be itt a , 


md getting them out 


4 


this deponent sayeth not 


Ais 4 Vv @ 





Also the denosition of J. &. Bunn, who being first duly 


| sworn deposes as follows: 
1} 


Q=- Please state your age, occupation and place of 


hes, 


Be 


ae 
LO 


age DOyrs @ 3 OCC Up Lt rit Sry “CG. O ‘uk va, C 


ther or not you have now 
Gounty, 


what? 


Yes, sir 1ad contract from the Black Mouytain 


division into Keokee and Imboden, in 1907. 


State whether or not you aré familiar with the 


ruling prices of clearing the ght of way along that line? 


Yes, sir: I have had 
a k, ey | ey hs are ne 7 oe , 
mile from Imboden toward Keokee CUsal 


4 7 one 4 - Lane. a “ mn aTr oe cicn 9 (* 
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my contract with them was 46.00 for clearing station and 


r 


$7.50 for grubbing station, @hat is as far as I personally 


Cc 


ight through, 


clearing. Wy son-in-law was book-keepe 
E. Oates & Co. who had contract for the 17 miles 


books showed $6.00 per station for clearing, 





@ - Please s1 a where these miles extended 


oe 


from what 


from 
ot 


end, the connection point at St. Charl 


Tmboden, at “he interséction of the 


10+ $6.00’ per:1c00 ft 


mile I had nm account > @laimed to be 
: ‘ | es ! pdtchte, chil 
the heaviest mil md eX ut taka hb 


AOA wr 


rod through it is said to be a Taiz 


A) 
i- 


@ - Are you or not Tamiliax 


elesring from the Junction of ie Keokee Branch line on the 


— 


no is Tt a d= , a 5 =) ™ 4+ = ; ae \ lz +P (*, ite rr CYT ay ct * 
Black Mountain Ky. line up > Keokee Coke Ovens? 


State wh: 


LE means 


9 
4 J a 


State whether or nc mt was 1.e width along the 


17 miles referred to by you of the Oates contract? 


I do not kmow, sir; I never went over the line or 


seen any of the plans of it. 
Further deponent s 
} 


/ (2 
rIGArey 





Also the denosition of H. L. Judd, who being first duly 


sworn, deposes es follows: 


ee See | es — 4 Sa ey ee te at oo ge 
defendant, W. S. Amburgey, appeered 


9 


John W. Ghalkley, who appears specially 


these depositions.) 
By Ur... levine - Direct Examination, 


State your sge, occupation and place of resi 


A - Age 30 yrs., residence Keokee, occupation superintendent 


ea 


of Keokee Coal & Coke Company. 


2 ~- Do you knov.Messrs, Amburgey and howe, the defendants 


in this suit, and af so, how long have you known them? 
+ have ‘mown them for about, I expect 18 months; two 


or three months before the date of that contract. 


he contract will be shown to have been dated Maren 


out 18 months, I have known then, 


as fo, = a Bah earn hs Be Tuoket Sy tla Ae. aS to 
an arrangement with these parties 


relative to clearing off the wight of way in controversy 


herein’? 


4 a, 


be the circumstances leading up 


emtract? 


e+ Bros. held contract for this 


end were wnsble to do this piece of clearing and 1 W 


requested by the Chief Engineer of the 


Builsite,) te let the 





than we were paying Johnston & Yrommet bros. I spoke to 


ae 

several parties around the plant and sked them to look at 
| 
work and give me a price on the same, Amburgey & Howe 

ere among those I spoke to. They looked orer the work ana 
we talked the mtter over in my office regarding price. At 
the time the matter was talked over in my office there was 
slip made in the conversation regarding the area to be cle 
that is, whether it was 100 ft. square o1 whether it was 1OC 
square feet. Mr. Amburgey mentioned the fact at the time 

two 

thot there was considerable difference between thea,areas. At 
that time, however, I stated, and my understanding was, 

the price paid should be per 100 feet square, and it was 
understood as far as I know between Amburgey and Rowe, Arter 
this conversation they looked over the work and decided to 
take it at the price of $6.00 per 100 ft. square. he 
confirmation of this agreement was given by we to the stenograph- 
er to be signed by me and handed to Messrs. Anburgey or Howe. 
Phere was ea wistake made in this contract in the area to be 
cleared which was not discovered by us until br 


which was offered him on the 


of the company after the work wa eomplened, 
Objection by Mr. Chalkley. 


All of the foregoing answ ith reference to verbal 


conversation between the parties with reference 


ares is objected to beesuse the agreement between the parties 


was reduced to writimg, and the writing is the best evidence, 


) - LT hand you wat pursorts to be a carbon copy or & 


“UY 


‘letter which reads as follows: 








Keok ies {Vey re , 
14s. 6 ) ae e LV ‘ iny & io shae-: > 


March 28, 190? 


We herewith accent your offer to clear 
smh + f Ty AT ig 5 sie On 13 VC si Rangpnle W ye 4.4 Rea4 Lb ¢ 
rigent oO ay for connecting 1inhe to Black Mountain haiivay, 
wherever necessary, for $6.00 per 100 sq. it. 

For all railrosd ties from this material we 


v¥ Xs 
Wy “yOu. 20 g and for all mine tics, one-half amount 
} C 
GU Latah WN, 


qQ 


Yours very truly, 


ar Wh ft nice tt 


rintendent,. 


Twill ask you.to examine 


or not this is a carbon copy 


Rowe, I 1 which, sd the carbon copy 


oT. a (> 2.3 : rr? ; — . ~ y - i oe ae = 
in our office 3O adays ag UPDDOS 1S Ve sSy 


— ee 


s correct 


Please file same, tara ibi your deposition, 


a part of it. 


requested, 


are given in the heading of this letter 


addressee; sti te why that wast 


4 


At the time of writing the letter I coula not recell 





the initials of Mr. Amburgey or Mr. Rowe and asked t 
stenographer to find these out and fill in tHe same, 


as I remember, is done on the original copy. 


sien the original of this letter? 


- State when, if you know, the original wes delivered 


% 


Amburgey and Rowe or either of them? 


T think it was delivered to them three or four 


after the conversation held in my office. 


2 ~ State whether or not before the delivery of that, 


7 


Letter they hed gone to work on this job? 
© ‘ 


A Yes, sir; they had. 


4~ 


State, if you can, how you came to write one hundred 


square feet instead of one hundred feet square in this Letter? 


T do not know whether the mistuke was made by me or 


stenographer. 


Ob jection by Mr. Chalkley... 
Question and answer objected to because immaterial and 
irrelevant. 
Can you state why you did not detect the mistake 
jigmed the letter. 
Objection by Wr. Ghalkiey. 


Objected to because immaterial and irreievant, 


an 


A ~ The only think I can say is thet this point was 


overlooked on account of the considerable other business on 


1O= ham at that time. 











$ 4. 


&% the time you mace the verbal agreement with Messrs, 


whether or not you had in your mind 


| AMburgey & Rowe; state 


| the difference between 100 square feet am 100 feet square? 


I had this difference clearly in mind st the time, 


het is the difference? 


OE / 
the difference is one hundred times one hundred square 
What was the rulang price for such work 
ing along the lines of the railrouds then | 
r Keokee? 


Opjection by Mr. Chalkley. 


question objected to because immeterial. 


Zhe ruling price on the, Bleck Mountain line between 


‘Imboden and Keokeéeé was 936.00 per station, 
What is mea SUaTLON im raitroad eonstruction 


J 


ticn is 100 lineal feet along the center line of 


a general rule the 


Objection by Mr. Chelkiey. 


t 


objected to because immaterial end 


the Black Mt. Ry. between 


Imboden and Keokee? 











ath of right of way with the exception of 


A ~ Th & 


lone piece near the Keokee Junction upon which there was 


no elearing was 100 Pt. 


involved in this 


Objection by Nr. Cha Lkle; 


Ybiected to because immaterial. 


he eclearim was clearing the laurel bushes off, 


trees to be cut down, none of wh: eh were probe bly 


; Ale. 2 5 s bs . dn mB s ‘ 
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worth more than ov: the main 


Blsck Mountain Railway. 


long were these parties eng aged in doing this 


cig oy oye know z 


{t+ I> > 
Chalkiey* 


Ob jection by Mr. © 


because immaterial and irrelev: 


spout a week or ten day 


of remember ex but wnink ‘thre Loree 


| would average about three men. 


| 


te whether or not $6.C0O pez 


tet Rage 


a | * A. my = . / : ie 
done in clearing ug 


Chalkley. 


+ ee ee 
pa aS s 


ad a5 a a er s Ja : ls 
immaterial and irrel evant. 


Then did you first discover that you had made the 


ke in writing this letter? 

















A - It was first called to my attention by the bookkeepe: 
later Amburgey & Rowe had refused to accept the payment 


e 


offered them on the basis of $6.00 per 100 feet squarx 
that before or after the completinn of the work? 
the completion of the work. 


CE Bx: = - 4. le a wer on 4 _ 7. = op > A 
Di C. ey IU. is og? LOCH CmaAlIna 2 e ey Our ee 


reference to this mtter? 


Ve @id and found the error. 


] 
) ow 


“y . « o a ~ Pt i: a 4 “" nq A AI 4 
hat did you do or say to Messrs. Ambu:gey & Rowe about 


I told them that we 


co) 


they claimed’ 


wf-< 


regarding this suit. 


not your company tavered them 
‘the work done, calculated on the basis, as 


understand by you, of $6.00 per hundred feet square? 
The company did. 


Ce ae de ° Pee 
now asthis daone’ 


This was de up on the regular pay roll of the company) 


lend I think was orrerec >» them on one of the regular pay-days. 


| T+ wae the first time they ealled for: it. siter the 














or not the company has 


imes since then for these 


t 
hy 


in the office for them and have 


payment was due, 
in en, envelope or other 


an envelope in tne sate pometimes 


it is paid by eheck, provided the amounts are not called 


a 


for for a considerable time after they are due, 
In this varticular case, do you imow how 


od 


> TTY OY = x ‘ 7 m| an * 7 Sor CTY y} wl oa 
Payment was offered them’ first by payment in cash, 
not certain of this, however; it might have been by 


heg 1 bet | 
YUL il rte SF oh & 


Cee way _ 2 Je 5, = = a ’ “yr Ps 4. 
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Objection by Mr. Chalkley. 


question and answer objected to because hearsay. 


Ct .. A. Try i 7 _ re ~~ oe io i 4. A. Fn’ : en Ys the ton - rd nw 
wvausS VW he sak SH @) T TIA WI Oe er CG Olpan } LS now 


times since been ready, Willing and able to pay 
oS 
ae 


what it believes to be correct amount 


aN ae AE ee rp 
Gross Examination. 


Chalkley: 


you had authority, had you not, from 


Keokee Coal & Coke Company to make this contract with 


Amburgey & Rowe? 




















Yess slag had authority from Mr. Bullitt who was 


Engineer for the Keokce Coal & Coke Company on that 


=f 


SLU NOs 


general ar gr unese accoun 


e 


T. hae Neb hime ; ne xe Ty, GTUCGT I 


LY 


on.accounts 


the conver sa 


ine contract who were 


yr. Amburgey and Mr. Rowe and myselt. 


occurred in your office, did it not? 


did you base your 


yoanted 


copy of thi tract made between the Keokee 
Co. and Johnston & Grommet Bros. waich 
met Bros. were to receive for 
ork on the Black Mt. Ry. 
balkine with Mr. Bullitt and 
ons from him as to how much was 
be the same as that ad Johnston & 


Grommet Bros 






































Did you not likewise have an acm 


« % * pie B. 
ch statement 


TT hsd@ no memoranda be 


an account book, journal or ledger or 


ed 


were contatned? 


ey 
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ac J ee = 
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| between 100 1 quar ole! square feet in this 


is, confus 


my attention was 
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did you do or 


mur sey ; 
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Oo TeEREmoer, 6.25 Us. 3 


| the whole ¢onversat 


| square. 


refresh your recollection, 
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THIS CONTRACT AND AGREEMENT, Made and entered into thie 
twentieth day of December A. D, 1906, between The Keokee Coal 
and Coke Company, @ corporation duly erganized under the laws 
of the State of New York, party of the first part, and Te Be 


Johnston, G, J, Grommet and W, J, Grommet, composing the firm 


of Johnaton and Grommet Brothers, of Alton, Tllinois, parties 


of the second part, hereinafter called the "Contractors", 

WHEREAS, The Keokee Coal ani Coke Company are now con« 
structing the Black Mountain Division of the virginia and 
Southwestern Railway from Imboden to Keokee, Virginia, com- 
prising. Miles thirteen (13) to seventeen (17), inclusive, 
and its own line from connection with Black ountain Divisien 
to its Coke Ovens at Keokee, Virginia. 

WHEREAS, Contractors in consideration of the prices 
hereinafter agreed to be paid to them by The Keokee Coal and 
Coke Company, hereby undertakes and agrees to do and perform 
te the satisfaction and acceptance of the Chief Engineer of 
the Black Mountain Division of the Virginia and Southweatern 
Railway Company, all the clearing, grubbing, grading and bridg- 
ing, and to do and supply all other things requisite and neces« 
sary to complete said road-bed and to prepare the same ready 
to receive superstructure and lay akeleton track, 

Said work to be finished in the beat and most workman 
like mamer, and to be constructed as shown by map of definite 
location of said railway, made under the directions of the 
Chief Engineer of the Virginia and Southwestern Railway Com- 
pany, and in accordance with the specifications hereto annexed, 


and plans furnished hereafter and made a part hereof, 





(2nd) 


WHEN BEGUN AND FINISHED. 

| 2, The work shall be begun immediately upon the execution 
of this Contract, and shall be prosecuted vigorously and contine 
uously and completed on or before the first day of My , 1907, 
time being the essence of this Contract. 


NO DAMACE FOR DELAY IV 
PROCURING RIGHT OF WAY, 

Should delay be occasioned by failure on the part | 
ef Company to procure all necessary right of way or furnish 
necessary material, The Keokee Coal and Coke Company shall 

“not be liable for damege on account thereof, but an extension 
of time shall be granted the Contractors for the canpletion 
of the contract, The additional time to be allowed shall be 
determined by the Chief Engineer of The Keokee Coal and Coke 
Company, 


WORK TAKEN ON CONTRACTORS! 

3. Centracters take the work solely upon their own 
information and judgment of the character of the country and 
location and the amount ef the various kinds of materiai to 
pe encountered, and without reliance upon the profiles and pre- 
liminary approximate estimates of the Chief Engineer of the 
Railway Company or the Keokee Coal and Coke Company, 


PROPOSAL AND SPECIFICATION 
PART OF CONTRACT, 

4, Ths accepted tender of the Contractors, the spe cifi- 
cations for the doing of the work, and the several parts of 
this contract shall be taken and construed together; and if it 
be found that anything has been omitted or misstated, which is 
necessary for the proper performance and completion of any part 
of the work contracted for, Contractors will, at their own ¢ex- 
pense, execute the same as if it had been inserted or properly 
described herein, as the case may be, and the decision of the 
Chief Mngineer of the Keokee Coal and Coke Company shail be 
final as to any such error or omission, and the correction of 
any such error or omission shall not be deemed to be an addi- 
tion to er deviation from the work herein contracted for, 


CHIE ENGINEER MAY ORDER 
ADDITIONAL WORK OR 
CHANGES WITHOUT ATFPECT ING 
PRICES, 

5. The Ghief Engineer of the Railway Company shall be 
at Liberty at any time, either before or during the construe~- 
tion of the work, or any portion thereof, to order any addi-= 
tional work to be done, and to make changes in thr work con~ 
tracted for or in its lecation or position, elther in line or 
grade which he may deem expedient, whether such changes in- 
crease or diminish the work to be done, or the cost of doing 
the same, 


All the terms and provisions of this contract shall 
apply to all such changes, additions or deviations in like mane 
ner and to the same extent as the work originally contracted 
for, and no changes, additions or the deviations shall annul 
er invalidate this Contract, Such changes, additions or de~« 


% 





viations shall not affect the prices le rein specified; nor 
shell any bill for "Extras" or other charge or claim, under 
any consideration be made, allowed or paid by reason thereof, 
or any difference occasioned by any such damage or alteration 
in the quality, quantity or location or mturé of the work to 
be performed, 


WORK NOT COVERED TO BE 

PERFORMED AT PRICES TO BE 

FIXED BY CHIEF ENGINEER, 

6, Whenever werk is required to be done which is net 

covered at the prices herein mentiomd, the Chief Eng ineer 
of The Keokee Coal and Coke Company shall give a written 
order for the doing of the work, which shall be paid for at 
cost plus ten (10%) per cent, The obtaining of the certifi- 
cate of the Chief Engineer of the Keokee Coal and Coke Company 
as to the work done shall be a condition precedent to the . 
right of Contractors to be paid for by any such extra work, 


CLAIMS FOR EXTRA WORK, | 

All claims for extra work or material which has been 
ordered in writing by the Chief Engineer of the Keokee Coal and 
Coke Company must be presented to the Chief Engineer of said 
Company for allowance at close of the month in which it was 
done or furnished, to be included in the estimate for the 
mem h; otherwise, all claims therefor shall be absolutely 
waived by the Contractors and Company ghall not be required 
to allew or pay the same, 


THE WORK TO BE WHERE DIRECTED. 

7. Contractors will carry on and prosecute the work in 
such manner, at such time and at such places or points as th 
Chief Rngineer of the Keokee Coal and Coke Company shall di- 
rect, and will complete and prepare for the superstructure 
any pertions of the work that may be required by the Chief 
Eneineer of the Keokee Coal and Coke Company. 


/——possESSION BY THE COMPANY, 


f 


| 
\ 


\ 


Company shall have right to take possession ins 
such completed portion of the work, for the purpose of laying 
track and cperating, notwithstanding that the time for comple= | 
tien of the entire work may not be expired, and such taking | 
possession shall not be deemed an acceptance of the work or j 
part thereof, Me 


PERSONAL SUPERVISION BY 
CONm ACTORS, 

B. The work shall be performed under the personal super- 
vision of Contractors, and this contract shhkll not be assigned 
ner shall any portion of the work be sub-contracted without 
the written censent of the Chief Engineer of the Keokee Coal 
and Coke Company, 


FORM OF SUB+CONTRACTS., 
All sub-contracts shall be written on forms iden- 
tical in terms and provisions with this Contract, 


SUB-CONTRACT NOT A RELEASE, 

' he Contractors shall remain responsible to the 
Company for the proper performance and completion of the work, 
notwithstanding that any such sub-centracts may exist, 


DISMISSAL OF EMPLOYRES 

FOR CAUSE, 

9, <Any person in employ of Contractors, or of any sub- 
contractors, whe in the opinion of the Chief Engineers of the 





(4th) 


two Companies, shall not perform his werk in a proper manner ,or 
shall be riotous, disrespectful, intemperate, disorderly or oth- 
erwise troublesome shall,at the written request of the Chief 
Engineers be forthwith discharged by the Contractors and shall 
not again be employed en any portion of the work, 


CONIR ACTORS RESPONSIBLE FOR DAMAGES ,NTC, 

10, Contractors shall be responsible and liabie for all 
damages of every nature whatseever done to persons or property 
during the performance of the work, and occasiomd by his own 
act er neglect, or that ef any of their sub-contractors ,foremen 
or other empleyees or agents, The Keekee Coal and Coke Company 
will not be responsible for any damages occasioned to any person 
or to the public, Such damages shall be paid on certificate of 
Chief Engineers of Companies, If, however, Companies shall be 
held responsible for any such damages either to individuals or 
to the public,then, in such event, Contractors shall indemnify 
Companies against all such damages including cost and expense of 
defense; and the Contractors will at their own proper cost and 
expense make and maintain such temporary provisions a8 may be 
necessary by way of fences or othe rwise, for the protection of 
persons and property during the performance of said ‘work, It be- 
ing distinctly understood that the Contractors shall net be li- 
able for any damages resulting from the operation of trains upon 
said work, 


CLAIMS DEDUCTED BY COMPANY, 

Should there be any unsatisfactory claims or damages to 
persons or property at the time the final estimate for the doing 
of the work is made,and returned, the Chief Engineer of the | 
Keokee Coal and Coke Company shall have the right to estimate and 


finally determine the amount of such damage, and to pay the sam 
to the proper partied,and all such sums so estimated and paid 
shall be deducted from the amount due the Contractors as shown 
by the final estim te, 

Contractors shall respect, adhere to and comply with all 
ordinances and laws controlling or directing in any way, the 
actiens of these engared upon the work, or affecting the mater- 
jals or transportation. or dispesition of them,and shall be li- 
able for any failure to do so as indicated in the two preceding 
paragraphs of this section, 


ROADS, ETC, PROVIDED BY CONTRACTORS. 

11, All roads for hauling material, and ways to and from 
the work tegether with all grounds for the deposit of materials 
and the erection of camps or shanties,or yards for the perform~ 
ance of the work,not within the limits of Company's lands ,shall 
be provided by Contractors at their own proper cost and expense, 


DAMAGE TO WORK AT CONTRACTORS! FISK, 

12. Contractors shall be at the risk of and shall bear all 
loss or damage which may occur to the work or any part thereof,for 
any cause whatsoever until the same be fully and finally cenpletd, 
and delivered to and accepted by the Railway Companyjand,if any 
loss or damage occur before such final completion,deliverance 
and acceptance,the Contractors shall imm diately repair and re- 
store at their own expense the work so damaged,so that the whole 
work,and each and every part thereof ,may be completed within the 
time herein mentioned,and may be in geod erder and condition 4 
the time the same is presented for acceptance, 


IMPERPECT WORK, ETC, 

13, All imperfect ard insufficient work when peinted out 
by the Chief Engineers of the Companies shall be ime diately 
remedied and made good and sufficient by the Contravtors at their 
own cost and expense,to the satisfaction of said Chief Engineers, 
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and any omission by the said Chief Engineers to disapprove of 

or reject any insufficient or imperfect work at the time of any 
monthly or other estimate:, shall not be an acceptance of such 
work and the said Chief Engineers shall have the power to have 
any defective work rebuilt or replaced at any time at the expense 
of the Contractors, ; | 


PAYMENTS, | 

14. The XKeokee Coal and Ceke Company, in consideration of 
the faithful perfomance by the Contractors of all and singular 
their covenants, promises and agreements herein contained, hereby 
undertakes and agrees to pay to the Centractors upon full ceom- 
pletion by them of all the work embraced in this contract,in the 
manner and within the time herein specified and limited for the 
completion thereof, and to the satisfaction, approval and accept~ 
ance in writing of the Chief Bngineer of the Railway Company, the 
following schedule of prices to wit: | 


“ 


Clearing Six Dollare ...s.. $6,00 Per Station 


Grubbing Bight Dollars...... $8,00 Per hse 


Barth Twenty eight cents,..,,.2&8 cts Per Cu. Yard 
Teose Rock Forty eight cents.48.cts Per Cu, Yard 
Selid Reck Bighty eight cents 88 cts, Per Cu, Yard 


Bridging erected, Material furnished 
by Company Twelve Dollars,.., $12,00 Per M,ft.B.M, 


It is further agreed between the reokee Coal and Ceke Company 
and the Contractors, in addition to the above prices, that the 
Keokee Coal and Coke Company will pay as a premium Two Hundred 
($200.00) Dollars to the Contractors for each day that the work 
on Miles thirteen (13) to seventeen (17), inclusive, is completed 
pefore the first day of May, 1907, and the Contractors will for- 
feit to the Keokee Coal and Coke Company Two Hundred ($200.00} 
Dellars for each day the work on Miles thirteen (13) to seven- 
teen (17), inclusive, tuxmoxnpietedxbeforexthexfiretixtayxedxky , 
LOO; unextkhex Cont reetLexeaxwi tix FoxrKei kx tnx tNexKewker 
oie Mompariyx Hemx kee 

5 3 rd. : xx r (L7}> / ; 
unfinished after th first dey ef May, 1907, It is further 
agreed by the Keokee Coal and Coke Company to take off of the jf 
Contractors hands all lumber used in the construction of camps, } 
after work is cempleted, at 50% of the cost of lumber te Con- 
tractors at the mills, 

Fenn 
It is also agreed by the Keokee Ceal and Coke Company to pay 
to the Centractora one-half (1/2) of the cost of transportation 
on the first. two hundred and fifty (250) laberers shipped to 
the work, if they are on the work.by the firsat of February,1907, 
and receipts fer such transportation from Railroad Companies 
must be furhished by the Contractors, 


Contractors shall have free transportation for men, tools 
and material and supplies in the censtruction of the line on all 
work trains, over new line of the Black Mountain Division from 
Appalachia, Virginia, to the Front, and free transportation on 
labor over the Virginia and Southwestern Rallway from pristol, 
alate to Appalachia, Virginia, to the first day of January, 
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The Keokee Coal and Coke Company will furnish to Contractors 
such light steel as may be necessary for their use in doing the 
grading; the Contractors agreeing to lay sufficient ties under 
this steel to protect it from kinking and being ruined for future 
use, am on completion eof work to take up and pile at such points 
as designated by the Chief Engineer ef the Keokee Coal and Ceke 
Company, that it may be conveniently loaded. 


MONTHLY ESTIMATES, 

15. Approximate estimates of the work done under this Con- 
tract are to be made at the end of each calendar month by the 
Chief Engineer of the Railway Company, and payments thereon are 
to be made by the Keokee Coal and Coke Company, Ya sed on these 
estimates, to Contractors on or about the fifteenth (15th) day 
of the next ensuing month, less all previous payments and less 
ten per cent, of the amount of each and every menthly estimate, 
which percentage shall be retained by the Company until the com- 
plete performance of this work by the Contractors. 


MONTHLY ESTIMATES NOT AW 
ACCEPTANCE OF WORK. 

The approximate estimate made from month to month, 
shall not, in any respect, be taken as an admission by the Keo- 
kee Coal and Coke Company of the work done or of its quality or 
sufficiency, or of the amount due to Contractors, nor as an ac~ 
ceptance ef the work or release of Contractors from the respen- 
sibility in respect thereof}; but at the time of the making of 
the final estimate, the whole of the work and ail of the partic- 
wlars relating thereto, including quantity, guality and price 
shall be subject to revisien and adjustment by the Chef Engineer 
of the Keokee Coal & Coke Co. 


COMPANY NOT LIABLE FOR 
ERRORS. 
The Keokee Coal and Coke Company shall not be liable for 
any errors or omissions in said approximate monthly estimates 
ner for any loss or damage suffered by Centractors by reason 
of their having settled with their sub-contractors on the faith 
thereof, or otherwise. 


SUSPENSION OF WORK. 

The Keokee Coal and Coke Company shall have the right 
on ten (10) days written notice, to suspend operation or to re- 
duce the working force from time to time, to any particular 
point or points, or upon the whole work; and in the event of 
such rights being exercised so as to cause any delay toe Con- 
tractors, then an extension of time equal te such delay, to be 
fixed by Chief Engineer of the Keokee Coal and Coke Company, 
shall be allowed the Contractors to complete the contract; but, 
no such delay shall vitiate or void this contract or any part 
thereof, or any bond given to secure the performance of the 
same; nor, shall the Contractors be entitled to any damages by 
reason of any such suspension or reduction of the force, 


RESUMPTION OF WORK. 

At any time after oferations have been suspended, either 
in whole or in part, such operations may again be resumed as 
Chief Engineer of the Keokee Coal and Coke Company may think 
proper; and upon receipt of written notice. from the Chief En-~ 
gineér of the Keokee Coal and Coke Company that the suspended 
operations are to be resumed,ghe Contractors shall, within three 


(3) days reswne work upon the contract and diligently carny on 
the same, 
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CORRECTING IMPERP XCTIONS , 

16, If the Chief Engineer ef The Keokee Coal and Coke Com- 
pany shall, at any time, be of the opinion that Contractors 
are neglecting to remedy any imperfections in the work, or are 
not progressing with the work as fast as neces#ary, or have 
not sufficient force employed to ensure its completion wit hin 
the time and the mannér herein required, or are otherwise 
violating any of the provisions of this contract, said Chief 
Engineer of The Keokee Coal and Coke Company, in behalf of 
Company, shall have the power and it shall be his duty to or- 
der and direct the Contractors to remedy such imperfections, 
proceed rapidly with the work, increase his forees or other~ 
wise comply with provisions of this contract within ten (10) 
days after service of notice, cr within such additional time 
ap may be named therein, and upen the failure or refusal of 
Contractors to comply with euch orders and directions, said 
Chief Engineer of The Keokee Coal and Coke Company shall have 
the power and authority om behalf of Company, and it shall be 
his duty te declare this contract forfeited and abandoned by 
Contractors, and said contract shall thereupon cease and ter- 
minate; and, in such case, the amount of money which may then 
remain unpaid and would otherwise be payable te Contractors 
under this contract, including the porcentage retained on abl 
monthly estimates, shall be kept retained and appropriated by 
Company in its own right absolutely, and Contractors shall have 
no claim to said money or any part thereof, 

The Contractors shall pranptly relinquish possession 
of the werk upon the happening of the contingency herein named; 
and, upon their refusal to do so, The Keokee Coal and Coke Com~ 
pany shall have the right to remove them therefrom, using such 
force as may be deemed necessary for the purpose, 


COMPANY TO DO WORK AND 
CHARGE CONTRACTORS, 

17, The Keokee Coal and Coke Company shall have the right 
to empley such force and means as in the judgment of the Chi ef 
Engineer of Company shall be necessary to cemplete the work in 
the manmr and within the time provided for this contract, an 
the cost and expenses thereof, shall be paid by Contractors, 
and Company may use in the doing of the work, not only the 
horses and mules, machinery and materials provided on behalf 
of Company, but also, such as may have been or may be providdd 
by or on behalf of Contractors, 


CANCELLING CONTRACT, 

18, The Kéokee Coal and Coke Company shall have the right at 
any time to stop the work hereby contracted for and to put an 
end to this contract, upon giving ten (10) days written notice 
to Contractors of its intention to do &o, 


The Contractors, however, will in such event, be enti- 
tiled to receive full compensation for all work then actually 
dene by them under the contract at the prices herein stipul ated j 
and, at the same time, upon the same condition and upon the same 
final estimate of the Chief Engineer of the Railway Company, ex 
cept as to ameunt as if the entire work had been completed, 


Such estimate shall not include any allowance to Con- 
tractors for any anticipated profits that might have acerued 
upon the completion of the work, and Contractors wili assert 
no Claims for damages against the Keokee Coal and Coke Company 
or Railway Company on account thereof, 
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ie Bh HOW SERVED, 

19, Amy netice to be given by the Keokee Coal ; ke 
Company te the Contractors under thie contract, shell be demesd 
to be preperiy served or if the same be left at any office used 
by the Contractors, or their foreman or agent, at or near the 
work, oF delivered to any of their foremen upon the work or ; 
adepesited in the Post office postpaid, addressed to the Cen~ 
tractors, at their last place ef business, | 


PAYMENTS OF SUB-CONTRACTORS, 

20, Contractors shall properly pay all sub«contractors 
material, men, laborers and other employees, as often as pyent is 
made by The Keokee Coal and Geke Company, and in the event of 
their failure at any time to do #0, Company may retain from all 
subsequent estimates and pay over to said sub-centractors, ma- 
terial, men, laberers and other employees such swes as way,’ 
from time to time, be duet then respectively, iY: 


LIENS , 

Before finesl settlemnt is made between the parties 
hereto for work dene and material furnished under this cone 
tract, and before any right of action shall accrue to Con- 
tractors against The Keokee Coal and Coke Company therefor, 
said Contractors shall furnish evidence satisfactory to the 
Chief Engineer of said Company, that the work covered by the 
contract is free and clear from all liens for sll labor or mae 
terial; and that no claim then exists againet the same fer 
which any liene could be enforced, 


FINAL ESTIMATE, | 

21, Whenever, in the opinion of the Chief Engineer @ The 
Keokee Coal and Coke Company, this contract and all things here- 
in arreed to be done by Centractors, shall have been completely 
performed and finished according to the provisions thereof, and 
within the limited time said Chief Engineer of the Railway Com- 
pany shall make and return a final estimate of the work done 
by Contractors under this contract, and shall certify the sane 
in writing under his hand, The Keokee Coal and Coke Company 
shall within thirty (30) days after the completion of the work 
aforesaid, and the return of said final estimate, pay to the 
Contractors the full ameunt so far to be due them and ramaining 
unpaid, including the percentage ratained in former estimates 
as aforesaid, except a9 in this contract is otherwise provided, 


The procuring of such certificate and final est imate 
shall constitute a condition precedent to any right of action 
by Contractors against the Keckee Coal and Ceke Company, 


RELEASE, 

Before final payment shall be required te be made by Tie 
Keokece Coal and Coke Company under this contract, the Contract- 
org shall acknowledge and deliver under their hands and seals, 
a release and discharge of and from any and all claims and d@ 
mands for and in respect of all matters and things grewing out 
ef or conre cted with this contract er the subject matters there- 
of, and of or from all claims or ‘demands whatseevar, 


CHIRP ENGINEER APPOINTED 
UMPIFE, 
25. It isa hereby mutually covenanted and agreed by and 
vetween the said parties hereto,that to prevent disputes and mis~ 
understandings between them in relaSion to any of these stipuile ti ors 
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and pro- ; 

, visions contained in this agreement, or to the true intent or 
meaning thereof, and of the specifications hereto annexed, and 

of the plans profiles and drawings relating thereto, or in the 
manner or performance of said contract by either of said parties 
and for the speedy settlement of all such as may occur; the Chief 
Engineer of the Railway Company who may be such at the time of 
the making of the final estimate, shall be, and he is hereby made, 
constituted and appointed the umpire to finally decide all such 
questions and matters; and he shall also determine and set forth 
in the final estimate, the amount and quantity of all work and 
material performed and furnished by Contractors under this con- 
tract, and his decision as to any and all such questions, matters 
and things, and in construing any of the terms and provisions of 
this contract, shall have the force and effect of an award and 
shall be final, binding and conclusive to all intents and purposes 
and in al] places upon the said parties hereto. 


ASSISTANT ENGINEERS, ETC., 
AND THEIR POWERS. 

And the Chief Engineer of the Railway Company who may 
be such at any time during the performance of this contract, is 
hereby expressly authorized by said Company to appoint all nec- 
essary Assistant, Division and Resident Engineers, and other 
agents to represent him upon the work and in and about the same, 
and to vest in them any or all the powers conferred upon him 
herein or in the annexed specifications, and all directions 
given by the Assistant Engineers, Inspectors or other persons 
appointed by this contract, must be as fully and explicitly 
carried out as if directed by the Chief Engineer personally. 


Said Chief Engineer of the Railway Company may take 
final action as umpire upon any and all questions, matters and 
things arising under this contract upon the reports and state- 
ments of said Assistant, Division and Resident Engineers or other 
agents, and all of his acts in the premises shall be final and 
conclusive and binding upon the parties to this contract. 


25, It is finally covenanted and agreed by and between the 
parties hereto for themselves, the sub-contractors, executors, 
administrators, successors and assigns, that this contract in all 
of its terms and provisions shall be binding upon them, and each 
and every one of them, and that the work covered by this cone 
tract and all the money due thereunder, shall be free from and 
not liable to any liens or charges at law, or in Equity, or under 
the Mechanic's Lien Law in any State, Territory or County. 


And it is further mutually agreed between the parties 
hereto, that within ten (10) days from the date of this agreement, 
the Contractors shall execute and deliver to the Company a good 
and sufficient Surety Bond of Five Thousand ($5,000.) Dollars or 
such security as may be acceptable to the President of The Keokee 
Coal and Coke ComRany, said bond to be conditional for the faith- 
ful performance of the contract and all the covenants and pro- 
visions thereof. 


IN WITNESS WHEREOF, the parties of the first part 
have caused this agreement to beexecuted by its President, and 
the parties of the second part have hereunto subscribed their 
names the day and year first above written. 


A. N. Bullitt | Keokee Coal & Coke Company 
Chief Eng. By C. PP. Perin 
President. 


Johnston and Grommet Bros. 
By G. J. Grommet. 
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